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SENTENCING OF YOUNG OFFENDERS 
Grievance 

MR QUIGLEY (Innaloo) [9.28 am]:  My grievance is to the Attorney General and concerns the sentencing of 
young offenders, which has attracted publicity following the sentencing of a repeat offender earlier this week by 
the president of the Western Australian Children’s Court, Judge Kate O’Brien.  It has attracted a lot of publicity 
and political commentary in Western Australia.  Although I am a trained lawyer, I remain confused about the 
background of the legislation in Western Australia.  Mandatory sentencing is an issue of some controversy in the 
community.  As a result of my doorknocking campaign in Innaloo, I can say that there is an expectation in the 
community that serious repeat offenders, even juveniles, will be imprisoned; not in an adult prison, but in a 
reformatory institution.  This case has created a lot of publicity and confusion.  The Opposition has deliberately 
created confusion on this issue.   

I recently attended a Safer WA conference at which the member for Nedlands said that the Liberal Party 
introduced mandatory sentencing in Western Australia.  She said it in an effort to mislead delegates at the Safer 
WA conference.  Although I was representing the Premier, I could not help interjecting from the floor, because it 
was misinformation.  I have heard more recently the former Attorney General, Hon Peter Foss, say that the 
former Liberal Government had taken steps to further strengthen the legislation, but that it had been frustrated by 
the Labor Party.  I do not recall that and I was not here at that time; and perhaps that is where the confusion rests.   

I looked at the report of the Department of Justice on the matter.  The statutorily required report of the 
Department of Justice noted that there were some exceptions to a juvenile being imprisoned on his third strike, 
one of which is contained in the young offenders legislation introduced by the former Liberal Government.  The 
report noted that there had been no attempt or move by the former Liberal Government to take away that 
discretion from the magistrates, judges and the President of the Children’s Court.  Nonetheless, my constituents 
are concerned because they heard the former Attorney General say that the Liberal Party, when in government, 
had moved to further strengthen the legislation but had been frustrated by the Labor Party.   

Only last night I was watching the excellent Western Australian political program - perhaps the premier 
television program on analysing political affairs in Western Australia - WA News Week, which is on community 
television at eight o’clock on Wednesday nights, with Mr McNamara, Ms Burns and Mr Roger Martin.  On the 
program last night, Mr Roger Martin, whom I usually regard as a well-informed journalist, said that the Labor 
Party was on a bit of a sticky wicket because the Liberal Party had moved to make this legislation harsher by 
deleting the two-year requirement within which the three strikes offences had to occur before the legislation was 
tripped, only to be frustrated by the Labor Party.  Once again that was a repetition of Mr Foss’s comment.  

Mr Birney:  Will you take an interjection? 

Mr QUIGLEY:  Not in this short time.  I will meet the member in the bar afterwards where the members of the 
Legislative Council congregate.   

My constituents are very concerned that serious repeat offenders brought before the Children’s Court are 
imprisoned, yet the court acknowledges the principle introduced by the former Liberal Government as a valid 
principle; that is, that the court has the opportunity to impose an intensive supervision order when appropriate in 
exceptional circumstances.  My constituents are very concerned at the headline in The West Australian, which 
flows from all of this, indicating that there is a loophole and hundreds will escape imprisonment.  After reading 
the report of the Department of Justice, I realise that The West Australian must have been referring to the out 
years, as they say in this Chamber, because the figures in the report do not even suggest that hundreds were 
being sentenced under this legislation.  Nonetheless, it raised an important point.  Has a loophole existed, which 
the Liberal Party, via the mouth of the former Attorney General, Hon Peter Foss, says it tried to fix, but which 
the party that I joined and proudly represent frustrated?   

Several members interjected. 

Mr QUIGLEY:  Is that the truth, or is something else happening?   

Mr Birney interjected. 

The SPEAKER:  The member for Kalgoorlie! 

Mr QUIGLEY:  As a barrister, I have followed this - 

Several members interjected. 

The SPEAKER:  I call the members for Kalgoorlie and Nedlands to order for the first time!   
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Mr QUIGLEY:  Because I have followed this as a barrister, I have taken care to read the report of the 
Department of Justice and I cannot recall anything in the report of a nature referred to by the former Attorney 
General, Mr Foss.  What is going on here?  I want to go back to my electorate this weekend and put out a 
newsletter telling my constituents the truth on this matter as told to the Parliament of Western Australia by the 
Attorney General.  I am sure he will not mislead the Parliament.   

MR McGINTY (Fremantle - Attorney General) [9.34 am]:  I thank the member for Innaloo for giving me the 
opportunity to set the record straight on this very important issue.  In 1992, the then Labor Government 
introduced the Crime (Serious and Repeat Offenders) Sentencing Act, which enshrined three concepts in the law 
of Western Australia.  That was done for the first time in this State.  It enshrined the concept of three strikes, the 
concept that for juvenile offenders only those strikes that occurred in the preceding two years were relevant, and 
the notion of a mandatory minimum sentence of 12 months.  They were the three broad issues that were 
addressed in that legislation.   

We are all aware that there was a change of government in 1993.  Subsequently, the Liberal Government enacted 
two important pieces of legislation with the support of the then Labor Party Opposition.  One of those two 
important pieces of legislation was the Young Offenders Act 1994, which continued in the law of Western 
Australia the concept that offences committed by young offenders that are to be taken into account in the future 
should be only those that have occurred in the preceding two years.  That was enshrined in section 189(2) of that 
Act.  Two years later, in 1996, amendments were made to section 401 of the Criminal Code; that is, the three 
strikes home burglary provisions.  That introduced a new offence of home burglary to provide for substantially 
increased penalties for home burglary and a mandatory minimum sentence of 12 months for repeat home 
burglars.  That scheme was set in place by the Liberal Government in the period from 1994 to 1996 and that law 
still applies in this State today.  Soon after that scheme was set in place, the courts made a number of important 
decisions.  The first of those is the case of P (A Child) v The Queen in 1997, which went to the Court of 
Criminal Appeal.  Essentially, on that occasion the Court of Criminal Appeal held that the Young Offenders Act 
and section 401 of the Criminal Code, which relates to home burglary, work together for juveniles and therefore 
the three strikes must be within the previous two years.  Also, on 10 February 1997, Justice Fenbury, who was 
the then President of the Children’s Court, found that the Young Offenders Act enabled him to impose a non-
custodial sentence on a juvenile with three strikes against his name.  Notwithstanding the provisions of section 
401 of the Criminal Code, the provisions of the Young Offenders Act, when read in conjunction with the code, 
enabled a non-custodial sentence to be imposed on a juvenile when that juvenile had three strikes; in other 
words, three relevant home burglary convictions.   

Interestingly, in 1997, when the then Attorney General, Mr Peter Foss, was introducing a criminal law 
amendment Bill into the Legislative Council, he said this about those court decisions -  

Therefore, the Government has decided not to move to amend the provisions of section 401 of the code 
. . . this is an area where the judiciary can clearly be seen to be exercising its discretion in a responsible 
and appropriate manner.   

In 1997, the former Attorney General made a statement that accepted those decisions from the courts that said 
that when those strikes occurred in the past two years, and even when there are three strikes, it is still possible 
not to sentence someone to the mandatory minimum 12 months in jail.   

Mr Birney interjected. 

Mr McGINTY:  I will quickly run through the history of this because I want to paint the full picture.  At that 
stage, the Attorney General had accepted that that was the case.  He indicated that he would not amend the law 
as it related to three strikes and juveniles because he accepted those decisions and would not move on them.  
There are three exceptions to the general proposition contained in section 401 of the Criminal Code; that is, if a 
person is convicted of home burglary on three separate occasions, that person will be given a 12-month 
mandatory minimum sentence.  The first exception relates to the decision by Justice Fenbury that, in the case of 
juveniles, judges can impose a non-custodial sentence, such as an intensive youth supervision order.  The second 
is that there is a two-year limit on the offending for the purposes of counting the three strikes.  The third relates 
to another decision that, when a magistrate or court decides that it is inappropriate to impose a penalty for a 
minor offence, if no sentence is imposed, that offence does not count as a strike.   

The only area in which the previous Government sought to amend the law, which occurred in 1999, was in 
respect of minor offences.  The previous Government, and particularly the previous Attorney General, made no 
attempt to do anything about the non-custodial option for three strikers or to extend the two-year time limit.  To 
the extent that the former Attorney General said that he did try to do something about that, a complete check of 
Department of Justice and parliamentary records indicates that he is not telling the truth.  I cannot put it any 
clearer than that. 
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In 1999, the previous Attorney General moved to extend the operation of the three strikes law to include minor 
offending which did not attract a penalty.  That was opposed by the Greens (WA), the Democrats and the Labor 
Party, because including minor offending within the scope of a law that is aimed at serious and repeat offending 
with mandatory minimum terms of imprisonment, had the great potential to produce hardship and injustice.  We 
would then be departing from a law that was tough but fair, and turning it into a law that was tough and 
potentially unfair.  For that reason we opposed it, and it was defeated by the Parliament.   

Mr Foss went on Paul Murray’s program on radio 6PR yesterday.  He misled both Mr Murray and the public of 
Western Australia, because when he was asked whether he had ever dealt with the question of the two-year time 
limit, his answer was absolutely that he had, that it had been put before the Parliament and the Labor Party had 
defeated it.  I tell the House that is not true; the former Attorney General is guilty of gravely misleading the 
public of Western Australia. 
 


